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IN THE  COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present ::  Smti.S. Bora, 
      Sessions Judge,  
      Udalguri, Assam.  
 

           Sessions Case No. 124 (U) 2014.  
                 U/S 302 IPC 

   

   State of Assam..........................Complainant.  

        Vs 

    Sri Rajen Boro @ Gobla………….. Accused.   

 

For the Prosecution   : Mr. B.K.Chetry, Addl. Public Prosecutor. 

For the defence   : Mr. K. Dutta, Advocate.                                  

Date of argument :  29.5.2017, 16.6.2017. 

Date of Judgment  :  16.6.2017. 

 

J U D G M E N T 

 

 The prosecution case as unfolded at the trial may, in brief, is that on 

11.7.14 in the evening quarrel took place between Budhu and Gobla. On that 

day, Budu alongwith his family members went to the house of Gobla to settle 

the matter, where again quarrel took place and Gobla assaulted Budhu with a 

hammer on his head and face resulting severe injuries. On the next day Budhu 

was admitted to GMCH for his treatment. Subsequently on 16.7.14 Budhu 

succumbed to his injuries at GMCH. 

 

2. To this effect informant Balen Basumatary lodged an ejahar before 

Mazbat police station.  On receipt of the FIR Mazbat PS Case No.35/2014 u/s 

302 IPC was registered. Police held usual investigation. During investigation 

police visited the place of occurrence, prepared sketch map, held inquest over 

the dead body through Executive Magistrate and recorded the statement of the 

witnesses. Police got the statement of four witnesses recorded u/s 164 Cr.P.C. 

On completion of investigation police laid charge-sheet against the accused 

Rajen Boro for the offence punishable u/s 302 IPC.  
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3.  Offence punishable u/s 302 IPC being exclusively triable by the court of 

sessions, the court below committed the case to this court after complying the 

provision of Section 207 CrPC. This court upon perusal of materials on record 

and hearing submission advanced by the parties found a prima-facie case to 

frame charge against the accused for the offence punishable u/s 302 IPC and 

charge was framed accordingly. Charge so framed was read over and 

explained to the accused to which he pleaded not guilty and claimed to be 

tried.  

 

4.                 POINT FOR DETERMINATION  

 

 Whether the accused on 11.7.14 at village Kadabil under Mazbat P.S. 

committed murder intentionally causing the death of Budhu Brahma? 

 

DECISION AND REASONS THEREOF 

 

5.  In order to bring home the guilt of the accused person prosecution  

examined as many as 8 (eight) witnesses and 1 (One) court witness whereas 

the defence examined none. At the closure of the prosecution evidence 

accused was examined u/s 313 CrPC. In his 313 CrPC statement accused 

totally denied to have committed the alleged crime.  

 

6. I have heard argument advanced by the learned counsel of the parties 

and carefully gone through the evidence and other materials on record.  

 

7.  Let me first deal with the evidence of PW7, Dr. Arpan mazumdar. 

According to the evidence of this witness on 17.7.14, while he was working as 

Demonstrator in Department of Forensic Medicine, GMCH, he performed post-

mortem upon the dead body of Buddha Brahma. On examination, he found the 

following:- 

EXTRANAL APPEARANCE:-   

A male dead body of average built and swarthy complexion found  wearing 

half pant.  
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Surgical candela present over right wrist joint. Eyes and mouth are closed. 

Black eye present on right side. Nose is missing. Penis, anus and scrotum all 

are healthy. Rigor-mortis is present and is fully developed.  

Injuries:-  

(1) Laceration of size 3 cm x 1.5 cm x nasal cavity deep is present over 

nose, 2.5 cm below the nasal bridge. The margins are irregular.  

(2) Laceration of size 8 cm x 2 cm x skull deep is present over fronto 

parietal area in the midline and 7 cm  above the eye brow. The scalp tissue 

below the injury is fractured, which is a depressed fracture  of size 3.5 cm x 4 

cm with radiating fracture of length 6 cm  extending upto left temporal area.  

(3) Abrasion of size  5 cm x 4 cm is present  over right side of abdominal 

wall , 12 cm  away from midline and 16 cm  above the iliac crest.  

No ligature mark is detected around the neck and on dissection the neck 

tissues are found healthy.  

CRANIUM AND SPINAL CANAL:-   

Membrane- Extradurel haemorrhage of size 7 cm x 4 cm x 1.5 cm is 

present over left temporal area. Subdural haemorrhage is present over left 

cerebral hemisphere.   

Brain – congested. . Liver- congested, kidneys- both are congested.  

THORAX:- 

Pleurae- congested, Laryax and trachrea- congested. Lungs- congested. 

Heart- contain liquid blood.  

ABDOMEN:- 

Walls- as described.  Peritoneum- Peritoneum congested, Mouth- Pharynx, 

oesophagus- Mucossa of all are congested.  

Opinion:- 

 In his opinion, death is due to coma as a result of injuries sustained 

over the body  as described. All injuries were ante-mortem and caused by 

moderately heavy blunt weapon and homicidal in nature.  

 Ext.3 is the post-mortem report and Ext.3(1) is his signature.  

  

 In his cross-examination doctor stated that such type of injury cannot 

be happened by fallen on a hard substance. 
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8. From the evidence of PW.7 (M.O.) it is established that the death was 

due to coma as a result of injuries sustained by the deceased. All injuries were 

ante-mortem and caused by moderately heavy blunt weapon and homicidal in 

nature. 

 

9. Keeping in view of the above medical evidence let me come to deal 

with the evidence of PWs. The entire prosecution case rests upon the oral 

testimony of eye witnesses namely, Chandan Brahma (PW.1), Rakesh Wary 

(PW.2), Dhaniram Basumatary (PW.3) and Anita Brahma (PW.5).  

 

10. PW.1, Chandan Brahma claims to be an eye witness to the occurrence 

deposed in his evidence deposed that at the courtyard of accused, accused 

assaulted Budhu Brahma on his head with a hammer. Accused brought the 

hammer from his (accused) own house. In the evening time while he went to 

the house of the deceased, he saw the incident. Police recorded his statement 

through Magistrate where he put his thumb impression.  

 In his cross-examination he stated that accused brought the hammer 

from inside the house. He did not state before the police that accused brought 

the hammer from inside the house as because police did not ask him about it. 

He denied the defence suggestion that after hot altercation took place between 

the accused and the deceased while deceased tried to assault the accused with 

a piece wood then the accused assaulted the deceased. Anita Brahma is his 

elder sister. He denied the defence suggestion that accused did not assault the 

deceased but while Anita tried to assault accused then he hit on the head of 

the deceased and he died.  

 

11. PW2, Sri Rakesh Wary deposed that the incident took place at about 

4/5 PM. He saw the incident. He saw that accused assaulted on the head of 

the deceased with a hammer at the courtyard of accused. Then the deceased 

fell down. Immediately he was taken to hospital. Deceased was his village 

related uncle and accused is his village related brother. Police recorded his 

statement. Police seized the hammer from the place of occurrence. Ext.1 is the 

seizure list, wherein Ext.1(1) is his signature. Police also recorded his 

statement through Magistrate. Ext.3 is his statement and Ext.3(1) is his 

signature.  
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 In his cross-examination this witness stated that Chandan Brahma and 

Dhaniram Basumatary was also with him at the time of incident. He saw injury 

on the head and face of the deceased. He stated that he does not know from 

where accused brought the hammer by which he assaulted the deceased. He 

did not see the hammer in the court. The contents of the seizure was not read 

over to him. He himself saw the hammer on being seized.  

 

12. PW.3, Sri Dhaniram Basumatary deposed that the incident took place at 

evening time. He saw the incident. He saw that accused assaulted on the head 

of the deceased with a hammer at the courtyard of accused Rajen Boro. Then 

the deceased fell down. Deceased was taken to hospital where he succumbed 

to his injuries. Police recorded his statement. Police seized the hammer from 

the place of occurrence. Ext.1 is the seizure list, wherein Ext.1(2) is his 

signature. Police also recorded his statement through Magistrate. Ext.2 is his 

statement and Ext.2(1) is his signature.  

 In his cross-examination this witness stated that he saw the hammer in 

the hand of accused. At the time of incident he went to the house of Rajen as 

social visit. Rajen is his uncle. He did not see the hammer in the court. The 

contents of the seizure was not read over to him. He denied the defence 

suggestion that accused did not assault the deceased but while Anita tried to 

assault accused then it struck on the head of the deceased and he died.  

 

13.  PW.5, Smti. Anita Brahma is the eye witness to the occurrence. She is 

wife of deceased and daughter of informant. In her deposition she stated that 

on the day of incident accused assaulted her husband at his (accused) 

courtyard. She herself saw the incident. While she asked the accused why he 

assaulted her husband then the accused also assaulted her with hand and fist. 

Her husband fell down. Accused fled away after commission of assault on her 

husband. Then her husband was taken to Mazbat hospital and then to Tezpur. 

Thereafter, her husband was taken to GMCH. Police recorded her statement 

through Magistrate where she put her thumb impression. Her husband 

succumbed to his injuries in the GMCH. 

 In her cross-examination she stated that police did not record her 

statement. On the day of incident accused went to their house  and again he 

committed “Mar-pit”. The hammer by which the accused assaulted her 
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husband was not at the time of his arrival but after he brought it from his 

(accused) house. She reiterated that she herself saw the incident.  

 

14. The informant, Balen Basumatary was examined as PW4. In his 

deposition he stated that deceased is his daughter-in-law. He had not seen the 

occurrence. In the night of incident Anita told him that accused assaulted the 

deceased with hammer. Neighbouring people took the deceased to Mazbat 

hospital first and then to Tezpur. He went to Mazbat PS and he requested the 

scribe who was present there to write an ejahar. Then the said scribe wrote an 

ejahar which was read over to him and he put thumb impression. Thereafter, 

deceased was taken to GMCH.  

 In his cross-examination he stated that ejahar was not read over to him 

and he does not know about the contents of the ejahar.  

 

15. PW.6, Sri Obang Mize in his evidence stated that on 28.6.14,  while he 

was posted as Munsiff cum Judicial Magistrate, 1st Class, Udalguri in connection 

with Mazbat P.S. case 35/14 U/S 302 IPC, he recorded  the statement of victim 

(1) Anita Brahma, (2) Dhaniram Basumatary, (3) Rakesh Wari and (4) Chandan 

Brahma.  The statements of all the four witnesses are recorded separately. 

They made statement voluntarily before him in him chamber. At the time of 

recording their statement there was none in his chamber other than him and 

witnesses. Ext.2 is the statement of Dhaniram Basumatary. Ext.2(1) is the 

signature of Dhaniram Basumatary and Ext.2(2) is his signature. Ext.3 is the 

statement of  Rakesh Wari. Ext.3(1) is the signature of Rakesh Wari and 

Ext.3(2) is his signature. Ext.4 is the statement of Chandan Brahma. Ext.4(1) is 

his signature. In the said statement Chandan Brahma put his right thumb 

impression. Ext.5 is the statement of Anita Brahma. Ext.5(1) is his signature. In 

the said statement the said witness Anita Brahma put his left thumb 

impression.  

 

In his cross-examination he stated that the statement of witnesses are 

silent whether he had given time to refresh the memory of the witnesses. After 

recording their statement he had read over  and on their acceptance  they put 

their signatures and thumb impression.  
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PW.6 recorded the statement of eye witnesses u/s 164 Cr.P.C. during 

investigation.  

 

CORROBORATIVE EVIDENCE 

 

 16.  I have carefully perused the evidence of PW.1, PW.2, PW.3 and PW.5.  

PW5 is the wife of the deceased. The occurrence took place at the courtyard of 

accused. She narrated how the accused assaulted her husband with hammer. 

When she tried to intervene the accused he assaulted her with hand and fist. 

Her husband fell down. He was taken to hospital where he died. Testimony 

evidence of PW5 cannot be brushed aside merely because she is the wife of 

the deceased would not justify her branded as an interested witness. 

 

17. PW.1 is also eye witness to the occurrence. He has supported the 

prosecution case. According to this witness he was present at the place of 

occurrence and he saw that accused assaulted the deceased Budhu Brahma 

with hammer. PW1 corroborated the evidence of PW.5. 

 

18. PW.2 by supporting the evidence of PW.1 and PW.5 in his evidence 

stated that on the date of occurrence he saw that accused assaulted the 

deceased with a hammer at the courtyard of accused. Police seized hammer in 

his presence from the place of occurrence vide Ext.1 which was used by the 

accused in the commission of offence. This witness has proved that Ext.1 (1) is 

to be his signature in the seizure list.  

 

19. PW.3 is yet another eye witness to the occurrence, in his evidence he 

stated he saw the incident. The accused assaulted on the head of deceased 

with a hammer at his (accused) courtyard. Then the deceased fell down. He 

was taken to hospital where he succumbed to his injuries.  

 

20. PW.1, PW.2, PW.3 and PW.5 have supported the prosecution case on 

all material particulars. These witnesses have categorically stated it was 

accused Rajen Boro who assaulted the deceased with hammer. Except 

suggestion nothing has been brought out by the defence to discard their 

testimony. Their testimony has not been affected by the cross-examination. 
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Defence has failed to impeach the credibility of eye witnesses. The occurrence 

took place at the courtyard of accused which is situated near to house of 

deceased. Their presence at the place of occurrence was quite natural and well 

established by the prosecution. There is no major contradiction or omission in 

their testimony. The evidence of eye witnesses is convincing and consistent, 

does not suffer from any serious infirmity. Nothing has been brought out by 

the defence to disbelieve the evidence of eye witnesses. Defence has failed to 

show that there was animosity between accused and deceased and the 

accused was falsely implicated. The evidence of PW.1, PW.2, PW.3 and PW.5 

are found to be cogent and reliable.   There is no discrepancy between ocular 

evidence and medical evidence. All the eye witnesses deposed that accused 

inflicted hammer blow on the head of deceased. 

 

21. PW.4, Balen Basumatary is a reported witness. According to this 

witness, the deceased is his brother-in-law. He did not see the occurrence. At 

night, Anita told him that accused assaulted the deceased with hammer. He 

lodged ejahar in the Mazbat police station. Ejahar was written by scribe who 

was at Mazbat PS.  

 

22. Evidence of PW4 lends some support to the prosecution case. Though 

he is a reported witness and his evidence is hearsay, but the same 

corroborates substantive evidence of PW.1, PW.2, PW.3 and PW5.  

 

23. In the present case Krishna Boro was examined as court witness. This 

witness in his evidence stated that he heard that the accused assaulted the 

deceased. Police recorded his statement.  

 In cross-examination this witness stated he does not know who 

assaulted whom.  

 

24. Though this witness had not seen the occurrence but his evidence lends 

credence to the correctness of prosecution case.  

 

25. PW.8, Mantu Kumar Deka, the investigating officer deposed that on 

17.7.14  while he was posted as SI of Police at Mazbat P.S. he was entrusted  

to investigate the case based on the ejahar filed by Balen Basumatary. 
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Thereafter he visited the place of occurrence, prepared sketch map. Ext.7 is 

the sketch map. Ext.7(1) is his signature. Before he reached the place of 

occurrence injured (deceased)  was shifted to hospital. He recorded the 

statement of the witnesses. From the place of occurrence he seized one 

hammer alleged to have been used in the commission of offence. Ext. 1 is the 

seizure list. Ext.1(1) is his signature. Inquest was conducted by Bhangagarh 

PS. He  collected the post-mortem report  of deceased. On completion of 

investigation he filed charge-sheet against the accused Rajen Boro U/S 302 

IPC. Ext.9 is the charge-sheet. Ext.9(1) is his signature. Mat. Ext.1 is the seized 

hammer.  

 In cross-examination he admitted that ejahar was lodged after 6 days 

of the occurrence. He has not seen any blood stained in the seized hammer so 

he does not feel to send the same to Forensic Medicine  for chemical 

examination.  

 The witness Chandan Brahma did not state to him that accused 

assaulted Budhu Brahma with hammer in front of the courtyard.  

 The witness Rakesh Wary stated to him that while accused assaulted 

the deceased at their courtyard deceased fell down, but he did not state to him 

that accused assaulted deceased with hammer in their courtyard and as a 

result he fell down.  

 The witness Dhaniram Basumatary  stated to him that Budhu was 

assaulted at the courtyard of Rajen. But he did not specifically state that he 

himself saw that in the evening time Rajen assaulted the deceased with 

hammer in his courtyard.  

 Investigating officer seized the hammer at the place of occurrence 

which was used in commission of offence. Investigating officer drew the sketch 

map. Ext.7, the sketch map shows that place of occurrence is the courtyard of 

accused Rajen Boro. I.O. has proved sketch map. So there is no dispute 

regarding the place of occurrence. The occurrence took place in the evening. 

The prosecution has fully made out the place of occurrence and time of 

occurrence.  

 

26. Learned counsel for the defence in the course of argument submitted 

that there was delay in lodging ejahar. I have gone through the ejahar. As per 

ejahar on 11.7.14 the accused assaulted Budhu Brahma with a iron hammer 
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causing injury on his head who was shifted to GMCH and in the course of 

treatment  the injured succumbed to his injury on 16.6.14. On the next day 

ejahar was lodged.  

 

27. It was natural that the wife (PW.5) accompanying the deceased first 

time to take him to the hospital so as to enable him to get immediate medical 

treatment. Such action was definitely in accordance with normal human 

conduct. When their efforts failed and the deceased died, they immediately 

reported the incident to the police. Delay is properly explained in the ejahar. 

The informant stated in the FIR that due to medical treatment ejahar could not 

lodge. In fact it is a case of quick reporting to the police. That apart after the 

incident, the wife of deceased was extremely perturbed  and in  that state of 

mental agony it was not possible for her to lodge FIR immediately after the 

death of deceased husband. The ejahar was lodged on the next day. 

Therefore, I find no force in the submission of learned counsel of the defence.  

 

28. Learned counsel for the defence further contended that the name of 

the eye witnesses were not mentioned in the FIR. 

 

29. I have perused the FIR, Ext.11. Admittedly the names of eye witnesses 

were not mentioned in the FIR. 

 

30. FIR is not substantive piece of evidence and cannot be used for 

contradicting the testimony of the eye witnesses except that may be used for 

the purpose of contradicting maker of the report. In the present case the 

informant was examined and the defence got ample opportunity to cross-

examine. Hence, not mentioning the name of eye witnesses in the FIR is no 

reason to disbelieve the testimony of eye witnesses.  

 

31. Learned counsel of the defence further contended that investigating 

officer did not examine one Lipika Narzary, Moni Ram and Pranjal Daimary 

which is a major lacuna in the present case.  
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32. PW.1 Chandan Brahma  in his cross-examination stated that the house 

of Lipika Narzary, Moni Ram and Pranjal Daimary are situated near the house 

of deceased.  

 

33. The defence has failed to show that the aforesaid witnesses were 

present at that place of occurrence and they saw the incident. So, non-

examination of neighbouring people has not destroyed the very root of the 

prosecution case when there are eye witnesses to the occurrence.  

 

34. As regarding contradiction pointed out by the learned counsel for the 

defence, it is now well settled that once genesis of occurrence is proved 

contradiction which are minor would not be sufficient to dispel the entire 

prosecution case. The witnesses are rustic. The rustic witnesses cannot be 

expected to have exact scene of occurrence. Minor contradictions are bound to 

occur in the statement of witnesses.  

 

 

35. It is, however, undisputed that  the death of Budhu Brahma @ Budha 

Brahma was homicidal and the manner in which the injuries were inflicted on 

the vital part of the body shows the commission of crime of murder  within the 

meaning of Section 300 IPC not falling under any of the exception specified 

therein.  

 

36. The witnesses including the eye witnesses coupled with the medical 

evidence as discussed above clearly shows that deceased was died due to 

coma as a result of injuries sustained. The injuries are found ante-mortem in 

nature.  

 

37. After evaluating the evidence on record, I have found that the 

prosecution has invariably proved that it was none but  accused  Rajen Boro @ 

Gobla who gave fatal hammer blow on deceased on the day of occurrence. The 

prosecution has proved beyond all reasonable doubt that accused assaulted 

the deceased with hammer which caused him death and it was ante-mortem, 

as such, the case is squarely false U/S 302 IPC.  
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38.  The above circumstances would show that accused intentionally 

inflicted hammer blow on the head of the victim. When once the ingredients of 

intention is established that person would be murdered as such the grave and 

sever injury was sufficient in the ordinary course of nature to cause death.  

 

39.  In view of the above, I am bound to hold that the prosecution has able 

to prove the charge against the accused Rajen Boro U/S 302 IPC beyond all 

shadow of doubt. Accordingly, he is convicted thereon.  

 

HEARING ON SENTENCE 

 

40.  Heard accused Rajen Boro on the point of sentence and his statement 

recorded u/s 235 (2) Cr.P.C. He has submitted that he has  been in custody for 

a long time. He also submitted that he is the only earning member of his 

family. As such, praying for leniency. 

 

41.  Heard ld. Counsel for the accused as well as ld. Addl.  P.P. for the 

State. But, in the case of murder like heinous crime, I am of the view that no 

leniency should be allowed.  

 

42.  The recent benign direction of the Penal law towards life sentence as a 

rule and death is an exception awarding of which must be accompanied by 

recorded reason. In the instant case, that the evidence does not clearly 

indicate the exact manner by which the murder was committed. From the 

medical report as well as statements of the eye witnesses, it transpires that 

deceased was assaulted with hammer. Accused inflicted fatal hammer blow on 

head of deceased which caused his death. Looking to the manner of assault, in 

the case in hand, it seems that accused person acted under momentary 

impulse. Apart from that, it is difficult to hold that accused is such a dangerous 

person that to spare his life will endanger to the community. I am also not 

satisfied that the circumstances of the crime are such that there is no 

alternative  but to impose the death sentence.  It is true that act of murder is a 

heinous crime and requires to be condemned. But at the same time, it cannot 

be said that it is the rarest of rare cases where accused requires to be 

eliminate from the society.  
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ORDER 

 

43. Considering all, I convict the accused Rajen Boro @ Gobla U/S 302 IPC 

and sentenced him to rigorous imprisonment for life and also to pay fine of 

Rs.5000/- (Rupees five thousand), i/d rigorous imprisonment for 3 (three) 

months.  

 

44. The period of detention of the accused during investigation, enquiry or 

trial, if any, be set off against the substantive sentence of imprisonment U/S 

428 Cr.P.C.  

 

45. Let a free copy of judgment and order be served to the accused.  

 

46. Let another copy of judgment and order be sent to the ld. District 

Magistrate, Udalguri, under the provision of section 365 Cr.P.C. 

 

47. Let the GR case No.762/14 be sent to the ld. Chief Judicial Magistrate, 

Udalguri, alongwith a copy of judgment.  

 

48. Given under my hand and seal of this court on this the 16th day of 

June,2017 at Udalguri Court. 

  

(S. Bora)                                                                                                                                  
Sessions Judge, 
Udalguri, BTAD. 
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A P P E N D I X 

A. Prosecution witness.  

 

PW-1. Chandan Brahma 
PW-2. Ramesh Wary  
PW-3. Dhani Ram Basumatary.  
PW-4. Balen Basumatary 
PW-5. Smti. Anita Brahma 
PW-6 Sri Obang Mize  
PW-7 Dr. Arpan Mazumdar (M.O.) 
PW-8  Sri Mantu Kumar Deka (I.O.) 
 
B. Defence witness.  
 Nil.  
 
C. Court witness. 
CW- Krishna Boro 
 
D. Prosecution Exhibit.  
Ext.1  Seizure list 
Ext.2 164 Cr.P.C. statement of Dhaniram Basumatary 
Ext.3 164 Cr.P.C. statement of Rakesh Wary 
Ext.4 164 Cr.P.C. statement of Chandan Brahma 
Ext.5 164 Cr.P.C. statement of Anita Brahma 
Ext.6  PM report 
Ext.7, 8 Sketch map 
Ext.9 Charge-sheet 
Ext.10 Inquest report. 
Ext.11  Ejahar. 
E. Defence Exhibit.  
 Nil.  
 
                                  Sessions Judge,  
                                     Udalguri. 
 

         Dictated and corrected by me 
      and each page bears my signature. 
 
 
 

  (S. Bora)                                                                                                                                  
Sessions Judge, 

         Udalguri, BTAD. 
 
Transcribed and typed by me:-  
 
 
 (Jitumani Sarma/Steno.) 
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